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Agency: City Councilof the City andCountyof Honolulu
HearingDate/Time: Wednesday,September22, 2010,2:00p.m.
Place: CouncilChamber
Re: TestimonyoftheACLUofHawaii in Oppositionto City & Countyof

HonoluluBill No. 39FDJ Relatingto the regulationofsidewalks

DearChair Apo,Vice Chair Garcia,andMembersof theCity Council:

The AmericanCivil Liberties Union of Hawaii (ACLU of Hawaii) standsin oppositionto
Bill 39 FD1, which regulatessidewalkusageby creatinga “pedestrianusezone.” ThisBill is
vagueandoverbroad,as it improperly interfereswith protectedFirst Amendmentactivities.

Sidewalks,like streetsandparks,“have immemoriallybeenheldin trust for theuseof the
public, andtimeout of mind, havebeenusedforpurposesof assembly,communicatingthoughts
betweencitizens,anddiscussingpublic questions.”Haguev. ClO, 307 U.S. 496,515 (1939).
Any regulationof the City’s sidewalks,therefore,mustbe narrowlytailoredto servea significant
governmentinterestandmustnot “burdensubstantiallymorespeechthanis necessaryto further
the government’slegitimateinterests.” Wardv. RockAgainstRacism,491 U.S. 781, 799 (1989).
BecauseBill 39 appliesto all sidewalkson Oahuat all times— regardlessof how wideor how
busythe sidewalkhappensto be’ — it is an improperrestrictionon First Amendmentrights.

In A.C.L.U ofNevadav. City ofLasVegas,466 F.3d784, 799 (9th Cir. 2006),the Ninth
Circuit Courtof Appealsstruckdowna LasVegasordinancein which the governmentsoughtto
banall folding tablesfrom a downtownpedestrianarea. The courtheldthat“the erectionof
tablesin apublic forum is expressiveactivity protectedby ourConstitutionto the extentthatthe
tablesfacilitate the disseminationof FirstAmendment speech.. . . To the extent{the LasVegas
ordinance]prohibitserectingtablesthatareusedto facilitatethe disseminationof protected
speech,it is an infringementof First Amendmentrights.” Although Bill 39 allows for folding
tables,it purportsto limit everysingleotherkind of itemthatcould likewisebe “usedto facilitate
thedisseminationof protectedspeech.”Forexample,the bill prohibitssoapboxes(ormilk
cratesor anyotheritem to allow a speakerto standslightly abovea crowd),easels(to allow a

Manysidewalkson Oahuoffer lessthaneight feet of frontagebetweenthe private
propertyline andtheroadway;similarly, many(if not most)sidewalkson Oahuseea minimum
of pedestriantraffic, severelyundercuttinganygovernmentaljustification for banningall items
otherthan“personalbaggageandluggage”(yet anothervaguephrasein the Bill).
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speakerto displayartwork or othervisualmaterials),chairs, musicalinstruments,anda variety
of otheritemsusedregularlyby thoseengagedin free speechactivitieson Oahu. By includinga
narrowexceptionfor tables— but not othersimilar items— the City andCountyof Honoluluwill
be subjectto numerousconstitutional(as-applied)challenges.

In sum,theACLU respectfullyrequeststhat theCouncil deferthis measure.

Themissionof the ACLU of Hawaii is to protectthe fundamentalfreedomsenshrinedin
the U.S. andStateConstitutions.TheACLU of Hawaiifulfills this throughlegislative,litigation,
andpublic educationprogramsstatewide. TheACLU of Hawaii is anon-partisanandprivate
non-profit organizationthatprovidesits servicesat no costto the public anddoesnot accept
governmentfunds. The ACLU of Hawaii hasbeenservingHawaii for over45 years.

Thankyou for this opportunityto testify.

Sincerely,

Daniel M. Gluck
SeniorStaffAttorney
ACLU of Hawaii
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